HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

April 24, 2014

VIA ONLINE FOIA SYSTEM

Regional Freedom of Information Officer
U.S. EPA, Region Il

290 Broadway, 26™ FI.

New York, NY 10007-1866

Fax: (212) 637-5046

E-mail: r2foia@epa.gov

RE: Freedom of Information Act Request for Records Associated With the Draft TMDL
for the New Jersey Portion of the New York/New Jersey Harbor

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. For purposes of this request, the definition of “records” includes, but is not limited to,
documents, letters, memoranda, notes, reports, e-mail messages sent from EPA email accounts
and private accounts by EPA personnel, policy statements, data, technical evaluations or
analysis, and studies.

Background:

In 2011, EPA provided its evaluation of the data collected for the New Jersey/ New York Harbor
with regards to compliance with bacteria standards and, the need to develop a TMDL to establish
the degree of pathogen control needed for various areas, to New Jersey Department of
Environmental Protection (“NJDEP”). See attached letter from Judith A. Enck, Regional
Administrator, EPA Region Il to Commissioner Bob Martin, NJDEP dated July 5, 2011. More
specifically, EPA noted that there were several harbor CSO permittees including two of the
North Hudson Sewerage Authority facilities (Adams Street and River Road) that “will not
require water quality-based load reduction for nutrients or pathogens and, as a result, will not be
subject to TMDLs.” Attachment, at 2.



Additionally, in 2012, EPA provided NJDEP *“with a draft of the water quality study and
associated documentation that was intended to provide the basis for the pathogens TMDL in the
NY/NJ Harbor.” See Adams Street Draft NPDES Permit Fact Sheet, at 24.

We understand that NJDEP has taken issue with some of EPA’s findings with regards to the
water quality study:

After reviewing the draft water quality study, the Department determined that it
was technically deficient, and that the Department could not move forward with
the TMDL for pathogens at that time. Rather than continue to wait for an
acceptable water quality study and for TMDLSs to be adopted, the Department has
determined that it is necessary to move forward on individual permits requiring
permittees to develop and implement all elements of the [Long Term Control
Plan] at this time.

Id. NJDEP’s letter does not provided an explanation for its position or otherwise indicate why or
where EPA’s study is deficient

Request:

This request seeks any data, analyses, evaluations, documents or comments submitted by NJDEP
to EPA Region Il with regards to the draft Total Maximum Daily Loads for pathogens for the
New Jersey portion of the New York/New Jersey Harbor prepared by EPA. Any EPA analysis or
response to the issues raised is also requested.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsive to this request and send them to
the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. If the Agency lacks records
responsible to a particular item, please note that in the response.

If you have any questions regarding this request, please do not hesitate to contact this office so as
to ensure that agency resources are conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall
JOHN C. HALL
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The Honorable Bob Martin

Commissioner o .
New Jersey Department of Environméntal Protection ‘
P.O.Box 402 :
401 East State Street, 7" Floor
Trenton, New Jersey 8862540402

Dear Commissioner Martin:

The discharge of raw sewage and othdr contaminants into water bodies is bne of the most serious
threats to water quality faci-n& the State of New Jersey. The good news is that, at least for the
New York/New Jersey Harbor, the gw Jersey Department of Environmental Protection has all
the data it needs to tackle thi‘s‘lc:mg- tim challenge. [ am writing to urge NJDEP to expeditiously
complete Total Maximum Déily Loadk (TMDLs) for nutrients and pathogens for the New Jersey
portion of the New York/New Jerse! Harbor, and issue permits consistent|with those TMDLs.
The TMDL wasteload allocaltiolnsw’ llidrive the level of control needed by Combined-Sewer
Overflow.(CSO) dischargers and other municipal sources to improve water quality throughout-
the harbor and over time meet the g(’ als of the Clean Water Act, ‘
New Jersey waters are r.:unfcrlxtly impaired by three categories of pollutants: pathogens, nutrients _
and toxics, with municipal w}asmwa ritreatment plants and CSQOs continui:ng 10 be major sources
of nutrients and pathogens. Over 23 billion gallons of untreated sewage are discharged every
year from New Jersey’s CSQ points, making portions of the harbor unsuitable for swimming and
other water contact activities such a kpyaking. Untreated sewage contains|human waste that can
carry pathogenic organisms such as babteria and viruses. In addition, over 33 million pounds of
nutrients are discharged by New Jer ey permittees into the harbor every yehar leading, to low
dissolved oxygen levels in waters such|as the Hackensack River. These low dissolved oxygen
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levels result in significant habitat 105%; gnd lower species diversity. "Dead zpnes” form where
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dissolved oxygen levels are so low t}Pm most aquatic life cannot survive. Many of the detected

toxic contaminants, in part a egacy of bur heavy industrial past, are known carcinogens and are
associated with a range of adverse hff n health effects, including effects gn the nervous system,
reproductive and developmental proﬁ 8, cancer, and genetic impacts. Pepple who eat large
amounts of fish from the harbor conty inated with toxics are at risk for adv erse effects.

Of the 30 CSO permittees in New Jersely, only 5 have completed imp!cmemation of their CSO
Long-Term Control Plans (LTCPs), leaving 25 permittees that have not adg ressed their CSO
discharges in accordance with federal law. OFf these 25 permittees, 21 discharge to the
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